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AFFI RMED AS MODI FI ED RUSSELL, SP. J.

Thi s workers' conpensation appeal has been referred to the
Speci al Wbrkers' Conpensation Appeal s Panel of the Suprene Court
in accordance with Tennessee Code Annotated Section 50-6-225
(e)(3) for hearing and reporting to the Suprene Court of findings

of fact and concl usi ons of | aw.

The plaintiff suffered bilateral carpal tunnel syndrone as
the result of working for years at a sewing job for the defendant
enpl oyer. The trial judge held that she should recover
conpensation for permanent partial vocational disability in the

anmount of 80% to each arm

The only issue presented upon this appeal is whether or not
the percentage of disability awarded is appropriate under the

evi dence.

The plaintiff was 49 years old at the date of this trial
She worked in the garnent industry continuously since her
graduation fromhi gh school, and is the nother of two adults. She
wor ked for the defendant conpany from January of 1989 t hrough My
of 1994. She first sought nedical attention froma Dr. Hudson for
her wupper extremty pain in 1993. She subsequently saw an
ort hopaedi ¢ surgeon, a Dr. Barnes; and subsequently was sent to
anot her orthopaedi ¢ surgeon, Dr. Paul A Abbey, MD. W have by

deposition only Dr. Abbey's testinony.



The plaintiff underwent a protocol of physical therapy for
two or three weeks, and then returned to work doing a job
requiring a reduced use of her hands and wists. Sonme |ifting was
required and thi s exacerbat ed her pain. She sought nore treatnent
fromDr. Abbey, then returned to work a second tinme, working only
four hours a day. She subsequently quit her job. She testified
that her condition worsened after she was no | onger working at the
garnent factory. She has not sought other enpl oynent, and opi ned
t hat she woul d never again be able to work in a garment factory.
She quit work in May of 1994 and did not go back to Dr. Abbey or
any other doctor until April of 1995, and that visit was for

eval uation for purposes of the trial.

Plaintiff does sewing at hone on craft itenms. Her housework
she testified, is difficult. She contends that her condition has
continued to worsen since she quit work. She has not sought other

wor K.

Plaintiff presented Frank Edwards, a counsellor in vocation
and rehabilitation, who testified as a vocational expert. He
based his evaluation upon the nedical docunentation that was
provided to him including the deposition of Dr. Paul Abbey, and
what he |l earned in one interviewof the plaintiff. He opined that
“"the likelihood of her sustaining any type of significant gainful
enpl oynment is marginal"”, and estimated her vocational disability
from 85 to 95 percent. He saw her for 45 mnutes to an hour

adm ni stered no personality or intelligence or other tests.

Dr. Paul Arthur Abbey, MD., orthopaedic surgeon who

specializes in hand surgery, first saw the plaintiff on Decenber



20, 1993. Her conplaints were pain, nunbness and stiff fingers
I nvol vi ng both hands. She had previously been seen by a Dr.
Bar nes, who had reconmended surgery; and she was sent to Dr. Abbey
in response to her request for a second opinion. Dr. Abbey's
di agnosi s was noderate right carpal tunnel syndrone and noderate

| eft carpal tunnel syndrone.

Dr. Abbey saw her again on January 31, 1994. Her condition
was substantially the sane. Dr. Abbey recommended |ight duty;
consi sting of no grabbing over ten pounds, mninmal wist notion,

rotation of jobs and continuation of the use of splints.

Dr. Abbey saw her again on February 21, 1994. She was not
wor ki ng at that time. Her pain had i nproved but her "tingles" had

not. Dr. Abbey prescribed physical therapy.

He next saw her on March 14, 1994. Her wist and forearm
di sconfort had inproved but her "tingles" persisted. He opined
t hat she had reached maxi num nedi cal inprovenent. Hi s inpression
was that she had resolving right wist tendinitis and bilatera
carpal tunnel syndrome (right greater than left). He suggested
that she return to work at that tine, with her hours and duties

restricted.

Dr. Abbey saw her on May 11, 1994, after she had returned to
work at a new assignnent and for shorter hours. She was having
pai n. Dr. Abbey on this occasion made her prior restrictions
permanent. He had previously, on April 13, 1995, given her a 10
percent inpairnment to each upper extremty, due to entrapnent

neur opat hy of the median nerve in both wists. He also testified



that if she had surgery "she may even have a 0 percent inpairnment
rating, if the tingles go away". Dr. Abbey was of the opinion
that surgery would in all Iikelihood inprove the plaintiff's
condition. Directly quoting Dr. Abbey: "By history, it sounds
| i ke she woul d be a good candi date, but Ms. Flatt has not opted as
far as | know to undergo surgical intervention". He found her
grip strength to be normal, no nuscle atrophy, and she had a
normal sensory exani nati on. Dr. Abbey said that the plaintiff
coul d probably occasionally lift 20 to 30 pounds, but not nore

than 10 repetitively.

We have carefully revi ewed and wei ghed all of this evidence.
Appel l ate review is de novo upon the record of the trial court,
acconpani ed by a presunption of the correctness of the findings of
fact, unless the preponderance of the evidence is otherw se.

Tennessee Code Annotated Section 50-6-225 (e)(2).

In determning a worker's industrial disability, the courts
wi Il consider, in addition to anatom cal inpairnent as assessed by
a nedical expert, many other pertinent factors, including the
wor ker's age, job skills, education and training, the duration of

di sability and job opportunities for the disabled. H nson v. Wl -

Mart Stores, Inc., 654 SSW 2d 675 (Tenn. 1983).

It is our judgnent that the evidence preponderates agai nst an
awar d based on ei ghty percent to each upper extremty and in favor
of a judgnent based upon fifty percent to each upper extremty.
The judgnment is nodified accordingly; and, as so nodified, the

judgnment of the trial court is affirned.



Costs on appeal are taxed equally between the enpl oyee and

t he enpl oyer.

WLLIAM S. RUSSELL, SPECI AL JUDGE

CONCUR:

FRANK F. DROWOTA, I11,
ASSOCI ATE JUSTI CE

WLLIAM H | NVAN, SEN OR JUDGE
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JUDGVENT ORDER

This case is before the Court upon notion for review
pursuant to Tenn. Code Ann. 8 50-6-225(e)(5)(B), the entire
record, including the order of referral to the Special Wrkers'
Conmpensati on Appeal s Panel, and the Panel's Menorandum Qpi ni on
setting forth its findings of fact and concl usions of |aw, which

are incorporated herein by reference;

Wher eupon, it appears to the Court that the notion for

reviewis not well-taken and shoul d be deni ed; and

It is, therefore, ordered that the Panel's findings of
fact and conclusions of law are adopted and affirnmed, and the

deci sion of the Panel is nade the judgnent of the Court.

Cost are apportioned evenly between the parties. One
hal f of the costs are assessed against the appellant, one half
agai nst the appellee, and execution nay issue if necessary.

It is so ordered this 28th day of August, 1997.

PER CURI AM

Drowota, J., not participating



